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NORTH CAROLINA					IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF MECKLENBURG			            	07 CVS 22703

MEDICUS HEALTHCARE, LLC and
DIAGNOSTIC SERVICES, INC., 

Plaintiffs,

v.

KENNETH D. NAZEMETZ, MICHAEL P. FRINO, MITCHELL, EYSTER & WARNER, LAW OFFICES, P.A., et al.

Defendants.
ORDER

This matter is before the Court upon the Motion of Defendants Kenneth D. Nazemetz, Michael P. Frino, and Deborah A. Frino (“Nazemetz and the Frinos”) for Summary Judgment as to Plaintiff Medicus Healthcare, LLC only in the above-captioned case (“the Motion”).  
Business Court Rule 15.2 requires that “[a]ll motions, unless made orally during a hearing or trial, . . . be in paper writing or electronic form and . . . be accompanied by a brief . . . set out in a separate paper.”  BCR 15.2 (emphasis added).  Here, the Motion is not accompanied by a separate brief.  Instead, Nazemetz and the Frinos have incorporated the arguments supporting the Motion into a single paper.  
Nazemetz and the Frinos’ failure to comply with Business Court Rule 15.2 would normally result in a summary denial of the Motion pursuant to Business Court Rule 15.11.  In its discretion, however, the Court instead STRIKES the Motion, with leave to re-file.  In determining whether to re-file, these Defendants should consider whether the Motion is premature, given that that deadline for completion of fact discovery does not expire until 31 July 2009.  While it is true that, pursuant to Rule 56, “[a] party seeking to recover upon a claim . . . may, at any time after the expiration of 30 days from the commencement of the action . . . move with or without supporting affidavits for a summary judgment in his favor[,]” N.C. R. Civ. P. 56(a) (2007), a “motion filed at the outset of a case that is not limited to purely legal issues should be carefully scrutinized because at least some discovery is usually warranted where factual contentions are in dispute,” 2 G. Gary Wilson, North Carolina Civil Procedure § 56-7 (3d ed. 2007).  
Accordingly, while Nazemetz and the Frinos may re-file a proper Motion that complies with the Court’s rules, the Court will carefully scrutinize any such Motion to determine whether it should be heard before the close of discovery.    

SO ORDERED, this the 25th day of February, 2009.

		
						/s/ Albert Diaz
						Albert Diaz	
						Special Superior Court Judge  


